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- FOREIGN INSURANCE COMPANY— 
DOING BUSINESS 


Appointment of Agent for Service 


Defendant insurer, a Maryland corporation, complied 
with the laws of Pennsylvania in order to transact 
business in the latter state, and appointed the Insur- 
ance Commissioner of Pennsylvania as its agent to 
accept service in that state. The plaintiff, a resident 
of Pennsylvania, brought an action under a policy is- 
sued to another resident of Pennsylvania. Defendant 
removed the case to the federal court on the grounds of 
diversity of citizenship and plaintiff brought a motion 

Please Route to: = to remand, contending that the statute under which 
defendant appointed the Insurance Commissioner of 
the state as its agent to receive service prohibited the 
removal of the case. He contends that a state has the 
right to force a foreign insurance company to waive its 
right to remand cases to the federal courts as a pre- 
requisite to doing business within the state. 


Court’s Construction of Statute 


If the statute attempted, as plaintiff contends, to 
abridge the right of a foreign corporation to remove 
a suit to a federal court, it would be in violation of the 
Constitution of the United States and would be void. 
In appointing an agent to accept service in the state, 
a foreign corporation does nothing more than give 
venue and jurisdiction of its person to the courts sit- 
ting in that state. Where a diversity of citizenship 
between the litigants in a suit is present, that fact 
gives jurisdiction to the federal court. Thus the desig- 
nation of the agent merely constitutes a consent to be 
sued in the federal court sitting in the state wherein 
the corporation has sought to do business. 


Conclusion 


Consequently, compliance with the state laws re- 
quiring a foreign corporation to appoint an agent for 
service of process does not frustrate the right of re- 
moval to the federal court of an action brought against 
such foreign corporation by a resident of the state. 
See Gorgone v. Maryland Casualty Company, re- 
ported at {] 300,272, 501,081, 702,437. 
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% NEGLIGENCE »*% 
(Other than Automobile) 


Product Liability—In an action for damages, plaintiff made 
out a prima facie case by proving that the bottled beverage 
of defendants’ manufacture from which she drank contained 
a foreign substance that rendered her ill as a direct result 
of its consumption. (Dye v. American Beverage Co., Inc. 
et al., La. Ct. of App.). . .] 401,206. 


Pre-existing Infirmities—In an action by the husband of a 
consumer for damages resulting from the alleged presence 
of glass in a bottled beverage, where an issue had been 
raised as to the existence of pre-existing infirmities suffered 
by the wife, failure of the court to instruct the jury affirma- 
tively that consideration of prior infirmities should be 
excluded from the assessment of damages constituted re- 
versible error. (Tex. Coca-Cola Bottling Co. v. Lovejoy, Tex. 
Ct. of Civ. App.). . .] 401,212. 


Defective Washing Machine.—Plaintiff sought to recover dam- 
ages for personal injuries sustained when her hair became 
entangled in a roller of a defective washing machine manu- 
factured by defendant. The evidence showed that plaintiff 
was fully informed of the defective condition of the machine 
and since she continued to operate the machine with such 
knowledge, she was not in a position to recover from the 
manufacturer. (Gutelius v. General Electric Co., Calif. Dist. 
Ct. of App.).. .¥ 401,218. 


Misfit Shoes.—Plaintiff brought an action to recover damages 
for foot injuries sustained as a result of mismated shoes 
purchased from defendants, Plaintiff was barred from re- 
covering as her petition showed that she was guilty of 
contributory negligence in wearing the shoes after they 
felt uncomfortable. (Odum v. Newstadt’s Shoe Stores et al., 
La. Ct. of App.).. . 401,204. 


Municipality’s Liability — Plaintiff, while walking on a side- 
walk in defendant city, started to cross an alley inter- 
section, slipped and fell and sustained the injuries for which 
he sought to recover damages. Plaintiff contended that 
defendant was negligent in constructing the pavement of 
the alley intersection so that it was short and steep. De- 
fendant’s motion for a directed verdict should have been 
sustained, as plaintiff failed to carry the burden of showing 
that there was negligent construction. (Russell v. City of 
Sioux City, Ia., lowa Supreme Ct.)...{ 401,216. 


Sidewalk Defective—The defect in a city sidewalk, as described 
in plaintiff’s petition suing a municipality for personal in- 
juries, although of a size and nature ordinarily classed as 
a “minor defect,” was not such a one as would require a 
holding as a matter of law, on demurrer, that defendant 
was not negligent. (City of Rome v. Richardson, Ga. Ct. of 
App.). . .¥ 401,221. 


Origin of Defect Immaterial.—The duty of a city to use due 
care to keep its streets reasonably safe for ordinary travel 
is not controlled by the manner in which the defect arose, 
or by whom it was created. (Brooks v. City of Birmingham 
et al., Ala. Supreme Ct.).. .] 401,208. 


Sidewalk Step-off.—Plaintiff while walking on a sidewalk in 
defendant city in the nighttime was severely injured when 
she stepped off a set-off at a point where the sidewalk was 
narrowed. Judgment for plaintiff was affirmed, as the evi- 
dence disclosed a condition not reasonably safe in the 
absence of a guard-rail, barrier or adequate lighting. (City 
of Birmingham v. Comer, Ala. Supreme Ct.).. .[ 401,207. 


Malpractice.—Plaintiff employed defendant to treat him for 
varicose veins and at his suggestion submitted to an opera- 
tion. At the operation alcohol instead of novocaine was 
injected into his body as an anaesthetic and as a result the 
tissues in the operated areas became diseased, Plaintiff's 
evidence was sufficient to require the submission of the 
case to the jury. (Abercrombie v. Roof, Ohio Ct. of App.) 
.. .§ 401,213. 


Administration of Drugs.—Plaintiff brought an action for mal. 
practice as a result of drugs given her by defendant for 
obesity. The evidence showed that the pills given by de. 
fendant were not in conformity with the usual methods 
used in the vicinity and entitled plaintiff to recover on the 
ground of negligence. (Morningstar v. Jones, Ohio Ct. of 
App.).. .§ 401,214. 


Stores and Shops.—Plaintiffs, husband and wife, sued to re- 
cover damages for injuries sustained by the wife, alleged 
to have been caused by negligence of defendant in per- 
mitting sweepings to accumulate on a step of a stairway 
located in the store of defendant. Plaintiff was not guilty 
of contributory negligence as a matter of law, as it could 
not be said that an ordinary person using reasonable care 
would not have stepped on the debris. (Caldwell et al. », 
Sears-Roebuck & Co., U.S. Dist. Ct., W. D., Pa.) ...$ 401,217, 


Burden of Proof.—Plaintiff sustained injuries, while a cus- 
tomer in a store owned and operated by defendant, when 
he slipped and fell on a piece of banana peel. The burden 
was upon plaintiff to show negligence on the part of de- 
fendant in permitting this peel to be and to remain on the 
Tae 2M W. Woolworth Co. v. Ney, Ala. Supreme Ct.) 


Landlord and Tenant.—When premises are out of repair at 
the time they are let in particulars as to which the landlord 
is bound as regards third persons, the landlord is liable 
for injuries sustained by a third person on account of his 
failure to repair, although said injuries were sustained after 
the premises were let. (Great Atlantic & Pacific Tea Co. v. 
Traylor, Ala. Supreme Ct.)... 401,209. 


Latent Defect.—As to the tenant, his guests, servants or others 
entering under his title, the landlord, in the absence of a 
covenant to repair, is liable only for injuries resulting from 
a latent defect known to him at the time of the leasing, 
and which he conceals from the tenant. (Glover v. The 
Birmingham Trust & Savings Co., Exr., Ala. Supreme Ct.) 
.. - 401,210. 


Warehouseman’s Liability.—Plaintiff sued to recover the mar- 
ket value of several tons of cabbages deposited for preser- 
vation in cold storage in defendant’s ice factory. On appeal 
judgment was rendered for defendant, the evidence showing 
that the cabbages were deteriorated before they were 
deposited in defendant’s plant. (Walding v. Harris, La. Ct. 
of App.).. . 401,205. 


Agent’s Liability—Before an agent becomes liable for an act 
of omission alleged to have constituted negligence with 
resultant injury, it must appear that such agent had agreed 
to perform such act for his principal, or had assumed to 
perform it. (Risby v. Sharp-Boylston Co., Ga. Ct. of App.) 

q 401,222. 


Railroad’s Liability —In a joint action against a railroad com- 
pany and its engineer and fireman, to recover damages for 
homicide, the evidence demanded a finding that the only 
acts of negligence were committed by the engineer and 
fireman. Therefore, the verdict, exonerating the engineer 
and fireman, but finding the railroad company liable, was 
unauthorized. (Southern Ry. Co. v. Nix, Ga. Ct. of App.) 
.. -§ 401,223. 


Impairment of Earning Capacity.—In an action for damages 
for personal injuries the jury was instructed that “there 
is no rule of law that you can be guided by saying what 
the amount should be” in fixing damages for impairment 
of earning capacity. This instruction was not erroneous 
when considered in proper relation to the instruction as 4 
whole, although it was subject to attack when set aparl 
singly. (Southern Ry. Co. et al. v. Alexander, Ga. Ct. of 
App.).. .§ 401,220. 

Instruction.—Plaintiff sustained injuries as the result of the 
sudden and violent jerking of defendant’s stock train of 
which he was a passenger. It was error to instruct the 
jury that before plaintiff could recover they must find not 
only that the jerk was unusual, extraordinary, or unneces- 
sary but also that it was the result of defendant's negli- 
gence. (Skelton v. Great Northern Ry. Co., Mont. Supreme 
Ct.).. .§ 401,215. 


Paragraph (¥) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


*% LIFE * 


Non-Contestability of Life Insurance Policy.—A state statute 
providing that no life insurance company could contest a 
policy on the grounds of fraud or irregularities in the 
application after two annual premiums had been paid was 
held to preclude an insurer from pleading an age adjust- 
ment clause by way of defense where the misstatement as 
to age was not discovered until fourteen years after the 
policy had been issued. (The First National Bank of Bir- 
mingham v. The Equitable Life Assurance Society of the 
United States, U. S. Dist. Ct., N. D., Ala.).. . 501,083. 


Accident Insurance—Limited Liability for Death.—Plaintiff’s 
wife obtained a policy from defendant whereby it was to 
pay her certain benefits during her life and after her death 
to pay said benefits to her husband. The question was as 
to the extent of the insurer’s liability where death was from 
other than accidental means. The policy was primarily an 
accident policy and defendant was held liable for only a 
limited amount and not the face value thereof under the 
provision providing for benefits. (Empire Insurance Co. of 
Texas v. Cooper, Tex. Ct. of Civ. App.). ..] 501,098. 


Death by Accidental Means.—Where plaintiff, beneficiary 
under life policy containing double indemnity provision in 
case of accidental death, claimed that her husband, the 
insured, died as the result of a fall down the cellar steps 
in their home, and defendant insurer claimed that death 
was due to heart failure, the question was for the jury and 
its verdict for plaintiff was affirmed. (Chmielowicz v. The 
Prudential Insurance Co. of America, N. J. Supreme Ct.) 


. 501,097 


Accidental Death—Where an insured commits a murderous 
assault upon a woman and is shot and killed by the woman’s 
son in defense of her life, his death is not considered 
“accidental” within the meaning of an accidental death 


benefit provision of an insurance policy. (Peterson v. Aetna 
Life Insurance Co., Mich. Supreme Ct.). . . 501,079. 


Change of Beneficiary—Where an insured died after request- 
ing the change of beneficiary, the original beneficiary 
having predeceased the insured, but before the change was 
endorsed on the policies as required, the court held that 
the insured had done all that he could do to effect the 
change and that the consent of the company was unneces- 
sary for the change to become effective. (The Equitable 
Life Assurance Society of the United States v. Brown, Adm’r 
et al., U. S. Dist. Ct., S. D., W. Va.).. . 7 501,086. 


Change of Beneficiary—Mental Capacity—Where an insured 
within a few weeks after a fight with his wife and within 
a few days before his death, death resulting from delirium 
tremens, attempted to change the beneficiary in a life insur- 
ance policy, the court held the evidence sufficient to show 
that he did not have the mental capacity to make the 
change. (The Mutual Life Insurance Co. of N. Y. v. Hughes 
et al., Mich, Supreme Ct.). . . 501,080. 


Agreement to Reassign Policy.—Where a life insurance policy 
which was assigned to a bank as security for a loan lapsed 
for non-payment of premium and was then reinstated so 
that the insured could receive disability benefits, the court 
held that the alleged agreement for reassignment of the 
policy after reinstatement was not proven. (Jaffe et al. v. 
Reed, Rec’r, U. S. Dist. Ct., E. D., Pa.).. . 501,100. 


Assignment of Policy.—Where it was shown that a policy was 
assigned to secure the repayment of advances made to a 
Salesman as against future commissions, a summary judg- 
ment was entered in favor of the assignee of the policy as 
against the estate of the insured. (The Prudential Insurance 
Co. of America v. Derby, Adm’x et al., U. S. Dist. Ct., S. D., 
N. Y.).. 501,084. 


Disability Benefits—Burden of Proof.—In an action to recover 
disability benefits the burden of proving the disability 
aan the specified period rests upon the plaintiff and 
es not shift, but defendant may be given the duty of 
poing forward with the evidence. (Rein v. The Travelers 
nsurance Co., U. S. Dist. Ct., D. of N. J.). .. 501,099. 


Total and Permanent Disability.—Finding that plaintiff who 
was injured by falling into a tractor-drawn moving machine 
while in the service of the United States Army was totally 
and permanently disabled held to be warranted by the 
facts. This action was instituted in the District Court in 
Pennsylvania. (United States of America v. Calvey, U. S. 
C. C.. A, Sed GC)... ._FSRaes 


State Health Department’s Record.—Where defendant insurer 
was attempting to prove that the insured had tuberculosis 
at the time he applied for and obtained insurance, the 
court erred in excluding from the evidence certain certified 
records of the State Health Department made just prior 
to the time when application for insurance was made. 
(Woodmen of the World Life Ins. Society v. Guyton, Ala. 
Supreme Ct.). . . J 501,092. 

Non-Medical Policy—Application— Judgment entered for de- 
fendant in action to recover proceeds under life insurance 
policy reversed where defendant’s contention that a fraudu- 
lent application had been signed by the assured was not 
borne out by the record. (Reese et al. v. Guarantee Trust 
Mutual et al., Ill. App. Ct.).. . 501,072. 

Condition of Insured’s Health When Policy Issued.—A show- 
ing that the insured had been operated on for cancer and 
that his condition was incurable justified the action taken 
by the insurer, in accordance with the terms of the policy, 
whereby the policy was voided because of the insured’s 
poor health at the date of the issuance of the policy. (The 
National Life and Accident Insurance Co. v. Ransbottom, Ind. 
App. Ct.).. . 501,076. 

Industrial Life Policy—Facility of Payment Clause.—A clause 
giving the insurer the right to pay the proceeds of the 
policy to any person who shows that he or she has incurred 
expense for the burial of the insured, but names the execu- 
tor or administrator of the estate as beneficiary, does not 
require the insurer to make payment to anyone other than 
said executor or administrator. (Simmons v. Metropolitan 
Life Insurance Co., Ga. Ct. of App.).. .J 501,094. 

Industrial Insurance—Several Policies—One having no in- 
surable interest in the life of the insured is not entitled 
to take out several industrial policies the aggregate of 
which exceeds the amount necessary for funeral and burial 
expenses and then claim the balance of the proceeds of 
such policies. (Newton v. Hicks’ Adm’r, Ky. Ct. of App.) 
.. | 501,078. 


Release Obtained Under Fraudulent Representations.—A re- 
lease signed by a beneficiary upon the representation of 
the insurance agent that he must have the paper in order 
to obtain plaintiff's money, it being shown that plaintiff 
knew nothing of insurance matters and relied completely 
upon his agent’s advice, was held not to discharge the 
insurer from liability under the policy. (Progressive Life 
Insurance Co. v. James, Ga. Ct. of App.).. .7 501,095. 


Agent’s Fraud—Three Counts in Complaint.—Where affirma- 
tive charges were given on the first and third counts of 
a complaint against an insurer based on the fraud of an 
agent which resulted in the policy lapsing, the court held 
that the insurer was entitled to a general affirmative charge 
and the judgment entered in favor of plaintiff on the jury’s 
verdict on the second count is reversed. (Christian Benevolent 
Burial Ass’n, Inc. v. Thornton, Ala. Supreme Ct.) . . . | 501,090. 


Premium Loan—Period Covered.—Under a provision in an 
insurance contract providing that after thirty-six monthly 
premiums had been paid the insurer would, in case of 
default, keep the contract in force by means of a premium 
loan, the insurer was bound to notify the insured when the 
policy was about to be cancelled in order to give him an 
opportunity to reinstate the same under the terms thereof. 
(Sovereign Camp Woodmen of the World v. Cooper, Ga. Ct. 
of App.)... 501,093. 


Acceptance of Late Premium.—In order to show that insurer’s 
acceptance of check in payment for premium after grace 
period had expired constituted a waiver of the breach 
thereby committed, the insured must show that such 
acceptance was made with knowledge that the insured was 
in poor health at that time. (Franklin v. All State Life 
Insurance Co., Ala. Supreme Ct.).. . 501,089. 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Proof of Payment of Premiums.—In an action on an insurance 
olicy where the insurer claimed that the policy had lapsed 
i or non-payment of premiums and that the extended insur- 
ance expired prior to the date of the insured’s death, the 
court erred in excluding from evidence the receipt book 
of the collecting agent and in admitting into evidence a 
statement allegedly made by said agent some six months 
after death. (Atlanta Life Insurance Co. v. Bolden, Ala. 
Supreme Ct.)...{ 501,091. 


Constructive Delivery of Policy—Payment of Premium.—A 
statement in a policy that no premium had been paid is 
not overcome by a contention that the cashing of a check 
given the agent on application for the policy constituted 
such payment and in the absence thereof there could be 
no constructive delivery of the policy such as to give it 
force and effect. (Hammer v. American United Life Insur- 
ance Co., Tenn. Ct. of App.)...{ 501,096 


Simultaneous Death of Insured and Beneficiary—Where a 
husband and wife, the insured and the beneficiary under a 
life insurance policy, were killed simultaneously, the policy 
having been purchased subsequent to their marriage was 
considered community property and the proceeds thereof 
were ordered distributed as such. (Jn re Estate of Miller; 
Miller, Adm’r et al. v. Greathouse, Adm’x et al., N. M. 
Supreme Ct.).. .§ 501,088. 


Cancellation of Reduction on Policy.—In an action to set aside 
a reduction of a life insurance policy allegedly made under 
a mistake of fact, the defense of laches is proper, such a 
proceeding being equitable in character, However, to be 
sufficient the defense must allege, in addition to delay, 
injury, change of position of the parties or other disadvan- 
tage. (Feldman et al. v. Metropolitan Life Insurance Co., 
N. Y. Supreme Ct., App. Div.).. .[ 501,087. 


Election of Remedies When Policy Breached by Insurer.— 
Where an insured elected to bring an action for damages 
for the wrongful breach of a policy by the insured, he 
thereby elected to treat the policy as at an end and subse- 
quently was not entitled to sue for benefits which would 
have accrued to him had the policy been treated as a 
continuing one. (The Pacific Mutual Life Insurance Co. of 
Calif. (Pacific Mutual Life Insurance Co.) v. Rhame, U. S. 
Dist. Ct., E. D., S. C.).. . 501,085. 


Waiver of Forfeiture.—Acceptance of overdue and of advance 
premiums by a duly authorized collection agent and the 
acceptance of the sums so collected by the insurance com- 
pany operates to waive the forfeiture of the policy for 
non-payment of premiums. (Causey v. Gulf Life Insurance 
Co., Ga. Ct. of App.).. . 501,101. 


War Risk Insurance— Pulmonary Tuberculosis.—Showing 
that insured from some time during the life of the policy 
until the time of trial suffered probably more than one 
period of temporary disability from tuberculosis, is insuf- 


ficient to show total and permanent disability. 
States of America v. Harmon, U. S. C. C. A., 6th C 


Class Suit—Fraternal Covenant Holders.—An action brought 
by certain fraternal covenant holders to determine the 
validity of an assessment levied upon their interests by 
the board of directors of a mutual company which had 
been formed by the conversion of three fraternal organi- 
zations is res judicata as to a similar action brought subse- 
quently by other covenant holders. (Waybright et al. v. 
The Columbian Mutual Life Insurance Co., U. S. Dist. Ct., 
W. D., Tenn.). . . 501,075. 


Absence of Insured—Presumption of Death.—Where at the 
time plaintiff's husband, the insured, disappeared, it was 
shown that several indictments had been returned against 
him on charges of embezzlement, court held that it was not 
likely that he would have been ‘heard from by his family 
or friends in his community and that the facts were insuf- 
ficient to establish a presumption of death. (Stump v. New 
— Co., U. S. Dist. Ct., N. D., W. Va.) 


= 
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Group Policy Contract.—In an action to recover permanent 
disability benefits and a special benefit for the loss of an 
eye, a railroad employee was not entitled to recover where 
it appeared that the accident in which he was injured 
occurred before the group policy was issued. (The Pruden- 
tial Insurance Company of America v. Oaks, Ky. Ct. of App.) 

. .§ 501,077. 

Assessment Levied on Policy Holders.—Where an insurance 
company was threatened with insolvency and its board of 
directors had authority to levy an assessment against its 
policy holders, the charging of the assessment, which plain- 
tiff did not elect to pay, as a lien against plaintiff’s contract 
did not constitute a breach thereof. (Eminent Household 
of Columbian Woodmen et al. v. Bryant; and vice versa, Ga. 
Ct. of App.)...§ 501,102. 


*% AUTOMOBILE 


Right of Foreign Corporation to Use State Courts.—Where 
plaintiff, a foreign corporation, sued defendant for the bal- 
ance due on the premium for a contract of insurance, it 
was held error to deny plaintiff the use of the state courts 
because it had not been authorized to do business within 
the state. (Heart of America Insurance Agency v. Wichita 
Cab & Transport Co., Kan. Supreme Ct.).. . {| 702,474. 

Unloading of Delivery Truck.—Policy covering commercial 
uses of motor vehicles owned by a brewery was held to 
cover the unloading process which continued until such 
time as the goods hauled were actually delivered to the 
customer. An accident occurring after the goods were off 
the truck but before delivery was completed was held to 
be within the coverage of the policy. (State ex rel. Butte 
Brew. Co. et al. v. District Court et al., Mont. Supreme Ct.) 

. .¥ 702,438. 

Burden of Proving Accidental Death—Where insured was 
found dead in his automobile in Missouri, the beneficiary 
of his insurance policy was denied recovery because the 
evidence did not meet the burden of proving that his death 
was accidental. (The Massachusetts Protective Ass’n, Inc. v. 
Mouber, U. S. C. C. A., 8th C.).. . 702,473. 

Employee of Insured.— Where an employee of the named 
insured on an automobile insurance policy was injured 
through the negligent operation of the automobile by an 
additional insured, plaintiff insurance company was not 
held liable under its — excluding liability for claims 
of employees of the insured. (Associated Indemnity Corp. v. 
Wachsmith et al., Wash. Supreme Ct.).. .§ 702,470. 


Insurer’s Attempt to Recover Amount Paid Insurer.—Where 
insured settled with his insurance company for damage to his 
automobile and subsequently obtained an additional amount 
for damages in excess of said settlement from the insurer 
of the truck causing his damages, executing in return there- 
for a general release, it was held that his insurance com- 
pany could not recover the amount paid him. (Pacific Fire 
Insurance Co. v. Wyatt, Ohio Ct. of App.).. .¥ 702,480. 


Garnishment Proceedings Against Insurer.—Where plaintiff, 
who had instituted garnishment proceedings against defend- 
ant insurer, did not within twenty days serve notice upo 
insurer that she elected to take issue upon its answe 
wherein liability was denied, the court held that the facts 
stated in the answer stood as true under the provisions of 
a statute then in force. (Phelps v. Schmuck et al., Kan 
Supreme Ct.).. .§ 702,456. 


Assessment of Members of Mutual Insurance Company. 
Under the General Insurance Law of Michigan, the Com 
missioner of Insurance, as receiver for a mutual insurance 

company, has no greater right to assess its members tha 
the officers of the company had at the time of the appoint 
ment of a custodian of its assets. (Central Mutual Auto 
Insurance Co. v. Gauss et al., Mich. Supreme Ct.).. 


Insurer’s Liability.—Plaintiff Insurance Company was allowed 
to join a party whose car collided with the insured automo- 
bile as defendant in a declaratory judgment suit, on the 
ground that said part had a potential claim against the In- 
surance Company. wohenle. Fire Assurance cseeerenes 
et al. v. White et al., oO S. Dist. Ct., N. J.)...9 702,46 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


AUTOMOBILE—continued 


Venue of Fire Insurance Suits.—Where a statute provided 
that suits against fire insurance companies might be brought 
in the county where the insured property was situated, the 
court refused to remove a suit from the county where 
insured resided, it appearing that the truck was always kept 
there except when temporarily used in another county and 
that the insured truck was destroyed while temporarily in 
such other county. (General Exchange Insurance Corp. v. 
Bell, Tex. Ct. of Civ. App.)...] 702,465. 


Cancellation of Policy—Where policy on plaintiff’s automobile 
had been canceled by the insurer, and defendant, who held 
title to the car, informed plaintiff of this, the court held 
defendant liable on the ground that plaintiff was led to 
believe his car was insured by the acceptance of further 
payments, including the amount of insurance premiums. 
(Earlywine v. C. I. T. Corp., Mont. Supreme Ct.).. . 702,451. 


Fleet Coverage Insurance Policy—Where defendant insured 
automobiles of employees only so long as they remained 
in the employ of a certain company, the court refused to 
hold defendant liable to plaintiff, on the ground that the 
evidence sustained a finding that plaintiff had severed his 
connections with the company. (Walker v. Aetna Casualty 
Company, Tenn, Ct. of App.)...] 702,460. 


Reformation of Policy —Where a policy of fleet insurance was 
issued in the name of a Lumber Company, while title to 
the insured automobile remained in the name of plaintiffs, 
the court held, that in the absence of fraud, there could be 
no reformation of the policy. (Noorthoek et ux. v. Pre- 
ferred Automobile Insurance Co., Mich. Supreme Ct.)... 
1 702,442. In a companion case, the injured party was 
denied recovery in garnishment proceedings against de- 
fendant Insurance Company on the ground that her right 
to recover was dependent upon reformation of the policy. 
(Moore v. Noorthoek et al., Mich. Supreme Ct.).. . 702,443. 


Contract of Reinsurance.—Under a contract of reinsurance, 
plaintiff insurance company was denied recovery for the 
excess of $5,000 paid on a claim where the evidence dis- 
closed an unjustifiable delay in giving defendant reinsurer 
notice, such notice being a condition precedent to defend- 
ant’s liability. On a second claim, plaintiff was awarded 
recovery, there being no bad faith in unsuccessful negotia- 
tions for settlement of the claim for a lesser amount. (Hawk- 
eye Casualty Co. of Iowa v. The Excess Insurance Co. of 
America, U. S. Dist. Ct., W. D., Mich.)...] 702,484. 


Stop Sign Ignored.—Where plaintiff neither stopped nor 
slowed down upon entering an intersection and collided 
with defendant’s automobile, defendant having failed to 
heed a stop sign, the court held that plaintiff could not be 
held guilty of contributory negligence as a matter of law; 
whether she acted as a reasonably prudent person in 
assuming that defendant would stop at the sign was a 
question for the jury. (Liverpool, London & Globe Insurance 
Co. v. Fasi, Mich. Supreme Ct.).. .] 702,441. 


Due Care Required on Through Highway.—A collision oc- 
curred between two automobiles at an intersection between 
a through highway and a non-through highway and a 
pedestrian was struck. The driver on the through highway 
was held responsible for the pedestrian’s injuries, the court 
holding that the fact that he was driving on a through 
highway did not exonerate him from the duty to drive 
with such care as the apparent conditions demanded. (Miller 
v. Cook, Mich. Supreme Ct.)...f 702,488. 


Collision Between Automobile and Fire Truck.—Where plain- 
tiffs brought suit to recover for injuries sustained in an 


intersection collision between the automobile in which 
they were riding and defendants’ fire truck, the court held 
that if both drivers were found to be concurrently negli- 
gent, plaintiffs could sue either or both, and would not be 
deprived of recovery against the one sued merely because 
both were at fault. (Ferraro et al. v. Garden City Park Fire 
Commissioners et al, N. Y. Supreme Ct., App. Div.)... 
1 702,446. 


Intersection Collision.—Plaintiffs were barred recovery for 
injuries sustained in an intersection collision with defend- 
ant’s car on the ground that plaintiff driver did not accord 
the right of way to defendant, but ran his car into the path 
of the oncoming car so that defendant, by the exercise of 
reasonable care, could not avoid the collision. (Toussaint 
et al. v. Conta et al., Mich. Supreme Ct.).. .] 702,445. 


Right of Way at Intersection.—Plaintiff had crossed the inter- 
section when defendant, approaching on his right on the 
intersecting highway, turned right and struck his car at 
right angles. The statutes giving the motorist approaching 
an intersection on the right the right of way applies only 
when two vehicles approach an intersection at approxi- 
mately the same time. (Partridge v. Enterprise Transfer 
Company, Ill. App. Ct.)... 702,471. 


Speed Approaching Intersection—Where two motorists col- 
lided at an intersection, neither having stopped before 
entry thereto, plaintiff was denied recovery for the reason 
that defendant had the statutory right of way and plaintiff 
could not claim a superior right due to first entry to the 
intersection because of his excessive speed. (Dow v. Brown 
et al., La. Ct. of App.)...{ 702,483. 


Child Coasting on Sled.—Defendant was held not to be negli- 
gent in driving his automobile into an intersection at the 
same time that a child came coasting downhill into the 
same intersection. (McBride, Adm’r v. Stewart, Iowa Supreme 
Ct:).. . J 702,448. 


Minor Riding Bicycle—Where plaintiff recovered a judgment 
for injuries sustained by her minor son, who, while riding 
a bicycle, was involved in an intersection collision with 
defendant’s truck, the court reversed the order because 
plaintiff’s counsel, in his closing argument, incorporated 
facts not supported by the evidence. (Birmingham Sterling 
Beer Distributors, Inc. v. Bradley, Ala. Supreme Ct.)... 
{ 702,454. 


Pedestrian Injured.—Plaintiff who was struck by defendant’s 
automobile while crossing the street was denied recovery 
on the ground that he was guilty of contributory negli- 
gence in retracing his steps after having made an attempt to 
cross the street. (Sweet v. Sturgis, Mich. Supreme Ct.)... 
1 702,439. 


Pedestrian Walking Along Highway.—Where plaintiff sus- 
tained injury while walking on a highway upon being 
struck from the rear by a taxicab operated by defendant’s 
employe, a judgment in favor of plaintiff was reversed. 
Instructions given as to plaintiff’s intoxicated condition 
and as to the degree of care to be exercised by him were 
held to be erroneous. (Igo et al. v. Smith, Ky. Ct. of App.) 
.. §f 702,453. 


Pedestrian on Sidewalk.—Where plaintiff’s intestate suffered 
fatal injuries while walking on the sidewalk as the result 
of a collision between defendants’ automobiles, judgment 
was rendered in favor of plaintiff on the ground that both 
drivers were guilty of negligence in the operations of their 
respective cars. (Donahue, Adm’r v. Gordon et al., Mich. 
Supreme Ct.)...{| 702,444. 


Pedestrian Injured Against Parked Vehicle.—Plaintiff alleged 
no cause of action in his petition setting forth that an 
oncoming car on the street which he was attempting to 
cross forced him back into defendants’ negligently and 
irregularly parked truck. Such parking was not the proxi- 
mate cause of plaintiff’s injuries. (Painter v. Bewley Furni- 
ture Co. et al., La. Ct. of App.).. . 702,486. 


Pedestrian Killed—Defendant was held liable for death of 
plaintiff’s decedent who was struck by a truck operated by 
defendant’s employee, because of the employee’s failure 
to anticipate her presence, failure to keep a proper lookout, 
and failure to slow down and give timely warning of 
his approach. (American Carloading Corp. v. Gary Trust & 
Savings Bank, Adm’r, Ind. Supreme Ct.).. . | 702,458. 


Unmarked Crosswalk.—Plaintiff was allowed recovery for 
death of her intestate caused when defendant’s automobile 
struck said intestate while she was walking within an un- 
marked crossing. (Scott, Adm’r v. McKelvey et al., Iowa 
Supreme Ct.).. . | 702,450. 
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Contributory Negligence.—Plaintiff, relying upon the repeated 
statement of defendant that her car was not in gear, re- 
leased the hand brake on said car, whereupon his wife was 
injured by the sudden motion of the car. Defendant was 
held liable, the court holding that defendant having given 
plaintiff reason to believe that vigilance was not needed, 
the lack of such vigilance on his part could not be held 
contributory negligence as a matter of law. (Martha lWat- 
kinson v. Reichle et al., William Watkinson v. Same, Mich. 
Supreme Ct.)...{ 702,481. 


Guest Injured.—Plaintiff who sustained injury while riding as 
a guest in defendant’s automobile was denied recovery on 
the ground that the action of the driver in attempting to 
make a turn while driving at an excessive rate of speed, 
although negligent, did not constitute wanton or willful 
misconduct. (Thompson v. Ross et al., Mich. Supreme Ct.) 

1 702,440. 


Invitee Injured in Collision —Where plaintiff was injured 
when the car in which she was riding as an invitee collided 
with defendant's car, it was held error for the court to deny 
her the right to show that other occupants of the car were 
injured and the general nature of their injuries, such evi- 
dence being a part of the res gestae. (Routledge v. Schmitt, 
Ala. Supreme Ct.)...{ 702,466. 


Violation of Traffic Regulation.—Since traffic regulations are 
passed to safeguard the traveling public and do not control 
the question of contributory negligence, each case to be 
governed by its particular facts, it was held reversible 
error to instruct that such violation was contributory negli- 
gence as a matter of law. (Alabama By-Products Corpora- 
tion et al. v. Rutherford, Adm’x, Ala. Supreme Ct.) 

q 702,467. 


Carrier’s Liability—Where plaintiff, a prospective passenger, 
was struck by one of defendant’s busses on defendant's 
private driveway which plaintiff was crossing to reach the 
bus terminal, it was held reversible error to direct a verdict 
for defendant carrier. Plaintiff had made out a prima facie 
case and could not be held guilty of contributory negligence 
as a matter of law. (Thurkow v. City of Detroit, Mich. 
Supreme Ct.).. .§ 702,479. 


Collision with Electric Light Pole.—Plaintiff’s complaint, 
alleging that defendant so placed and maintained an electric 
light pole as to cause it to unnecessarily obstruct the 
ordinary use of the highway by the public, and that the act 
of placing the pole in such close proximity to the traveled 
lane was negligence, held not to be subject to attack by 
defendant’s demurrer. (Birmingham Electric Co. v. Lawson, 
Ala. Supreme Ct.).. .{ 702,455. 


Tort Liability Distinguished from Contractual Liability — 
Plaintiff was denied recovery for injuries sustained while 
riding as a passenger on defendant’s bus on the ground 
that the three year statute of limitation applicable to tort 
actions barred her action; although she attempted to plead 
a cause of action in contract, defendant’s liability rested 
upon negligent operation of the bus. (Loehr v. East Side 
Omnibus Corp., N. Y. Supreme Ct., App. Div.).. . 702,452. 


Railroad Crossing Collision—Where plaintiff’s trailer truck 
was damaged in a collision with defendant’s train, the court 
held that evidence as to the condition of an electric signal 
prior to the time of accident was admissible to show 
whether or not the railroad company was negligent in 
failing to keep the signal in proper repair. (Whitney v. 
Louisville & Nashville Railroad Co., Inc., Ky. Ct. of App.) 

q 702,461. 


Concurring Negligence.—In an action for homicide of plain- 
tiff’s mother brought against a resident automobile owner 
and a non-resident automobile manufacturer, the court 
refused to order the case removed to the federal court, 
on the ground that this was not a separable controversy. 
It was held to be a case arising out of the concurring 
negligence of both parties. (General Motor Sales Corp. 
(Buick Motor Division) v. Jordan, Ga. Ct. of App.).. 
q 702,462. 


Bus Passenger Injured.—Where plaintiff was injured while 
riding as a passenger on defendant’s bus when the driver 
failed to reduce his excessive speed as he was rounding a 
curve on a steep descent, the court affirmed a judgment 
entered for plaintiff, holding that the evidence, although 
conflicting, authorized the verdict. (Smoky Mountain Stages 
Inc. v. Wright, Ga. Ct. of App.). . . | 702,464. ’ 


Trip Taken for Mutual Benefit—The question of whether or 
not plaintiff's decedent was a guest in defendant’s car was 
held to have been properly submitted to the jury; a person 
transported is not a guest within the meaning of the statute 
if the transportation is for the mutual benefit of both 
parties. (Doherty, Adm’r v. Edwards, lowa Supreme Ct.) 
.. § 702,449, 


Train Standing at Crossing.—Occupancy of the entire cross- 
ing by a railroad train was held to be a sufficient warnin 
within itself of the presence of cars on the crossing. (Gulf, 
M. & N. R. Co. v. Addkison, Miss, Supreme Ct.). . .] 702,459. 


Family Purpose Doctrine—Where defendant’s son was in the 
habit of using the family car in all of his various activities, 
with the knowledge of his parents, the court found defend- 
ant liable, under the family purpose doctrine, for injuries 
sustained by plaintiff who was involved in an accident with 
defendant’s automobile while it was being operated by the 
son. (McCann v. Downey et al., Iowa Supreme Ct.)... 
1 702,447. 


Joint Liability—Defendant’s father and minor son were held 
to have been properly joined in an action brought to re- 
cover damages for injury to plaintiff’s wife; the father was 
negligent in allowing his minor son to drive an automobile 
in violation of a statute, and the son was negligent in his 
manner of operating the car. (Wery v. Seff et al., Ohio 
Supreme Ct.).. § 702,457. 


Train in Clear View.—Where the established facts disclosed 
that the driver of a truck which collided with defendant's 
train could not have failed to see the approaching train 
if he had exercised proper lookout, it was held that defend- 
ant was entitled to an affirmative instruction despite the 
driver’s statements that he looked and did not see the 
train. (Sloss, Sheffield Steel & Iron Co. v. Peinhardt, Ala. 
Supreme Ct.)...] 702,468. 


Employer-Employee Relationship—Where insured drove his 
employee to dinner as a matter of courtesy and the em- 
ployee was injured on the return trip, the insurer was held 
liable on the policy insuring the automobile. Said employee 
at the time of his injury was not engaged in his employer’s 
business and did not fall within the exclusion clause of the 
policy. (Maryland Casualty Co. v. Steed et al., U. S. Dist. 
Ct., E. D., Mo.)... 702,485. 


Scope of Employment.—Where defendant’s employee was re- 
turning to his work after a trip on personal business, it 
was held that he was not acting within the scope of his 
employment at the time of the collision in which plaintiffs’ 
decedent was killed, the place of the accident being more 
than ninety miles from the territory in which he worked 
and more than 250 miles from the place where he planned 
to resume his duties. (Ruff et al. v. The Farley Machine 
Works Co., Kan. Supreme Ct.).. . 702,478. 


Master and Servant Relationship.—Plaintiffs brought suit to 
recover for personal injuries and damages to their car 
which resulted when a truck struck their car in the rear. 
The court, in holding defendant responsible, held that the 
name printed on a truck tends to show its ownership, that 
the driver was an agent of the owner, and that the drivers 
action was within the scope of his employment, in the 
absence of contravening proof. (Robinson Truck Lines, Inc. 
v. Jones et al., Tex. Ct. of Civ. App.)...{ 702,476. 


Arguments of Counsel.—In a suit arising out of a collision 
between a bus and an automobile, it was not error for the 


court to refuse to rebuke counsel if the facts stated in 
argument were in evidence. (Southeastern Greyhound on 
Inc., et al. v. Durham et al., Ga. Ct. of App.)...1 7024/4 
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